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STATEMENT OF THE CASE
Nature Of The Case
Juan Carlos Valadez-Pacheco appeals from the order summarily dismissing his
petition for post-conviction relief.

Statement Of Facts And Course Of The Underlying Criminal Proceedings
The district court's order summarily dismissing Valadez-Pacheco's postconviction claims provides the following procedural history of his underlying criminal
proceeding:
The Petitioner was charged with robbery and first degree
kidnapping in Elmore County Case No. CR-2009-742 and trafficking in
methamphetamine or amphetamine in Elmore County Case No. CR-2009770. A co-defendant, German Guadiana, was also charged with robbery
and second degree kidnapping in Elmore County Case No. CR-2009-741
and trafficking in methamphetamine or amphetamine in Elmore County
Case No. CR-2009-769. Mr. Guadiana was found guilty after jury trial on
the robbery and kidnapping charges on September 10, 2009. The State
dismissed the trafficking charge against Mr. Guadiana on September 24,
2009.
About a week after Mr. Guadiana's trial ended, the Petitioner pied
guilty to an amended information alleging second degree kidnapping, a
felony, pursuant to Idaho Code § 18-4501, -4503 - and -204 on September
18, 2009 and was sentenced on December 21, 2009. In exchange for his
guilty plea to the second degree kidnapping charge, the robbery charge
and the trafficking case against the Petitioner were dismissed under the
terms of an Idaho Criminal Rule 11 plea agreement. At the sentencing on
December 21, 2009, the court imposed a sentence of seven and one-half
years determinate followed by twelve and one-half years indeterminate,
for an aggregate tern of twenty years.
The Petitioner filed a motion for reduction of sentence pursuant to
Idaho Criminal Rule 35 which was denied. Petitioner then filed an appeal
from his underlying sentence and conviction but then Petitioner moved to
dismiss his appeal. State v. Valadez-Pacheco, Idaho Supreme Court
Docket 37716. The Idaho Supreme Court issued its Remittitur on April 28,
2011.

1

(R., pp.439-440 (footnotes omitted).)
On September 9, 2011, Valadez-Pacheco filed a pro se petition for postconviction relief claiming (1) ineffective assistance of trial counsel for providing
"indifferent advice" which "caused a manifest injustice upon the Court's acceptance of
[his] guilty plea[,]" and (2) "[t]he trial court erred in accepting [his] guilty plea as it was
not taken in compliance with the constitutional due process standards." (R., pp.3-14.)
After counsel was appointed to represent Valadez-Pacheco, he filed an amended
petition for post-conviction relief, adding three more claims: (1) ineffective assistance of
counsel for failing to advise him of the potential immigration consequences of pleading
guilty, as required by Padilla v. Kentucky, 130 S.Ct. 1473 (2010), (2) ineffective
assistance of counsel at the change of plea and sentencing hearings, and (3) his guilty
plea was not knowingly, voluntarily, and intelligently made. (R., pp.89-104, 441.)
The state filed an answer to Valadez-Pacheco's petitions and moved for
summary dismissal of all five of his claims. (R., pp.363-402.) Valadez-Pacheco filed an
objection to the state's motion for summary dismissal (R., pp.415-430), and the state
filed a reply brief and a motion for a decision on the merits of its motion for summary
dismissal (R., pp.431-438).

After a hearing on the state's motion for summary

dismissal, the court issued an order and judgment summarily dismissing all of ValadezPacheco's claims. (R., pp.439-459.) Valadez-Pacheco filed a timely notice of appeal.
(R., pp.460-463.)

2

ISSUES
Valadez-Pacheco states the issues on appeal as:
1. Did the district court err in declining to consider all the exhibits
attached to Mr. Valadez-Pacheco's initial and amended petitions for
post-conviction relief?
2. Did the district court err in summarily dismissing Mr. ValadezPacheco's petition for post-conviction relief because he presented
issues of material fact as to whether he was entitled to post-conviction
relief?
(Appellant's Brief, p.8.)
The state rephrases the issues on appeal as:

1.
Has Valadez-Pacheco failed to show the district court committed reversible error
by refusing to consider attachments to his petitions that did not meet the requirements
of I.R.C.P. 56(e)?
2.
Has Valadez-Pacheco failed to show he was entitled to an evidentiary hearing
because he failed to present a material issue of fact in regard to any of his claims?

3

ARGUMENT

I.
Valadez-Pacheco Has Failed To Show The District Court Committed Reversible Error
By Refusing To Consider Attachments To His Petitions That Did Not Meet The
Requirements Of I.R.C.P. 56(e)

A.

Introduction
On appeal, Valadez-Pacheco contends the district court committed reversible

error when, in deciding whether to grant the state's motion for summary dismissal
following a hearing, it declined, on its own, to consider "the police reports and ISP
forensic report" attached to his original and amended petitions. (Appellant's Brief, pp.815.) Valadez-Pacheco's argument fails.

B.

Standard Of Review
The trial court has broad discretion in the admission of evidence, and its

judgment will be reversed only when there has been a clear abuse of discretion. State
v. Perry, 150 Idaho 209, 218, 245 P.3d 961, 970 (2010) (citations omitted).

C.

Valadez-Pacheco Has Failed To Demonstrate That The District Court Committed
Reversible Error
A post-conviction petitioner is required to produce admissible evidence to survive

summary dismissal. A "petitioner must support his allegations by affidavit or equally
reliable evidence. Such affidavit must in turn satisfy Rule 56(e) of the Idaho Rules of
Civil Procedure, which requires the affidavit to be made on personal knowledge setting
forth facts that would be admissible at trial." Ivey v. State, 123 Idaho 77, 80, 844 P.2d
706, 709 (1992). Rule 56(e) requires that "[s]worn or certified copies of all papers or
parts thereof referred to in an affidavit shall be attached thereto and served therewith."
4

After the hearing on the state's motion for summary dismissal, the district court declined
to consider several attachments to Valadez-Pacheco's petitions "because the affidavit
did not include sworn or certified copies nor state these documents were made based
upon the Petitioner's personal knowledge as required in Idaho Rule of Civil Procedure
56[,]" and contained inadmissible hearsay. (R., p.442.) On appeal, Valadez-Pacheco
challenges the court's post-hearing refusal to consider the exhibits that are police
reports and an ISP forensic report on fingerprints. 1 (Appellant's Brief, pp.8-9; see R.,
pp.40-41, 52 (parts of two police reports), 48-50 (ISP forensic report on fingerprints).)
Valadez-Pacheco's argument fails.
Valadez-Pacheco presents no authority to support his contention that a district
court errs by refusing to consider inadmissible evidence, absent objection, in relation to
a summary disposition motion brought under I.C. § 19-4906(c). Therefore, this Court
should not consider that contention. State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966,
970 (1996) ("When issues on appeal are not supported by propositions of law, authority,
or argument, they will not be considered.").
Even if the district court erred in not considering the police and forensic lab
reports attached as exhibits to Valadez-Pacheco's petitions, such error is harmless.

The attachments the district court declined to consider and which are not at issue on
appeal are: (1) an accident or medical report in Spanish (R., p.39), (2) a handwritten
statement by an unidentified person (R., p.42), (3) a form written in Spanish (R., p.51),
(4) Valadez-Pacheco's motion for financial assistance (R., pp.53-57), and Exhibit 9 -eight audio discs of the Garman Guadiana trial. (R., p.442.)
1

Valadez-Pacheco does not dispute the district court's determination that his
supporting affidavit did not include sworn or certified copies of the attached exhibits or
state that the exhibits were made based upon his personal knowledge as required by
I.R.C.P. 56. (Appellant's Brief, p.9 ("that the copies were not certified or specifically
sworn to be true and correct in no way detracted from their reliability").)

5

"Error may not be predicated upon a ruling which admits or excludes evidence unless a
substantial right of the party is affected .... " I.RE. 103(a).
Although the district court declined to consider the police and forensic lab
fingerprint reports attached to Valadez-Pacheco's initial petition, the very same reports
were included in the presentence investigation report, which the court did consider. (R,
p.442; compare R, pp.40-41, 48-50, 52 with First Amended Verified Petition for PostConviction Relief, Exhibit 3, pp.28, 29, 34, 99-101 (sequential count).)

The court

explained that Valadez-Pacheco requested it to "take judicial notice [of] exhibits 1
through 11 to the Amended Petition[,]" Exhibit 3 was the presentence investigation
report, and it "took judicial notice and considered all of these exhibits except Exhibits 9
and 1O." (R, p.442.) Because the "court took judicial notice and considered" Exhibit 3
to Valadez-Pacheco's amended petition, the court did, in fact, consider the reports at
issue.

Therefore, Valadez-Pacheco cannot show that a substantial right of his was

affected, and any error is harmless. See I.RE. 103(a); I.C.R 52.

11.
Valadez-Pacheco Has Failed To Show He Was Entitled To An Evidentiary Hearing
Because He Failed To Present A Material Issue Of Fact In Regard To Any Of His
Claims
A.

Introduction
In Valadez-Pacheco's post-conviction proceeding, the district court held that he

failed to establish any of his claims with prima facie evidence of either ineffective
assistance of counsel or trial court error.

(R. pp.446-456.)

On appeal, Valadez-

Pacheco contends that he did present issues of material fact as to whether he was
entitled to post-conviction relief. (Appellant's Brief, pp.15-30.) Despite his argument,
6

Valadez-Pacheco has failed to show any error in the district court's conclusion that he
was not entitled to an evidentiary hearing on any of his claims because he failed to
present a genuine issue of material fact regarding them.

B.

Standard Of Review
In reviewing the summary dismissal of a post-conviction application, the

appellate court reviews the record to determine if a genuine issue of material fact exists
which, if resolved in petitioner's favor, would require relief to be granted.

Nellsch v.

State, 122 Idaho 426, 434, 835 P.2d 661, 669 (Ct. App. 1992). The Court freely reviews
the district court's application of the law.

~

at 434, 835 P.2d at 669. However, the

Court is not required to accept either the applicant's mere conclusory allegations,
unsupported by admissible evidence, or the applicant's conclusions of law. Ferrier v.
State, 135 Idaho 797, 799, 25 P.3d 110, 112 (2001).

C.

Standards Relevant To Ineffective Assistance Of Counsel Claims
In order to prove a claim of ineffective assistance of counsel, a post-conviction

petitioner must demonstrate both deficient performance and resulting prejudice.
Strickland v. Washington, 466 U.S. 668, 687-88 (1984); State v. Charboneau, 116 Idaho
129, 137, 774 P.2d 299, 307 (1989). An attorney's performance is not constitutionally
deficient unless it falls below an objective standard of reasonableness, and there is a
strong presumption that counsel's conduct is within the wide range of reasonable
professional assistance.

Gibson v. State, 110 Idaho 631, 634, 718 P.2d 283, 286

(1986); Davis v. State, 116 Idaho 401, 406, 775 P.2d 1243, 1248 (Ct. App. 1989). To
establish prejudice, a defendant must show a reasonable probability that, but for
7

counsel's deficient performance, the outcome of the proceeding would have been
different. Aragon v. State, 114 Idaho 758,761,760 P.2d 1174, 1177 (1988); Cowger v.
State, 132 Idaho 681, 685, 978 P.2d 241, 244 (Ct. App. 1999).

The United States

Supreme Court has recently reiterated:
Surmounting Strickland's high bar is never an easy task. An ineffectiveassistance claim can function as a way to escape rules of waiver and
forfeiture and raise issues not presented at trial, and so the Strickland
standard must be applied with scrupulous care, lest intrusive post-trial
inquiry threaten the integrity of the very adversary process the right to
counsel is meant to serve.
Harrington v. Richter, 131 S. Ct. 770, 788 (2011) (citations and quotations omitted).
"This Court applies the Strickland test when determining whether a defendant
has received ineffective assistance of counsel during the plea process." Booth v. State,
151 Idaho 612, 617, 262 P.3d 255, 260 (2011) (citations omitted). "When a defendant
alleges some deficiency in counsel's advice regarding a guilty plea, the defendant must
demonstrate that there is a reasonable probability that, but for counsel's errors, he
would not have pleaded guilty and would have insisted on going to trial."

lsL at 621, 262

P.3d at 264 (quotations and citations omitted). "Moreover, to obtain relief on this type of
claim, a petitioner must convince the court that a decision to reject the plea bargain
would have been rational under the circumstances." Padilla, 130 S.Ct. at 1485 (citing
Roe v. Flores-Ortega, 528 U.S. 470 (2000)).

D.

Valadez-Pacheco Has Failed To Show Error In The District Court's Conclusion
That Summary Dismissal Was Warranted Because He Failed To Present A
Material Issue Of Fact In Regard To Any Of His Claims
Valadez-Pacheco's arguments that the district court erred in granting the state's

motion for summary dismissal of all of his post-conviction claims are addressed and
8

completely rebutted by the district court's Memorandum Decision and Order Granting
Respondent's Motion for Summary Dismissal. (R., pp.439-457). The state fully relies
upon the district court's memorandum decision and order (see Appendix A, attached)
for its responsive argument in regard to the summary dismissal of each of ValadezPacheco's post-conviction claims, and incorporates the district court's memorandum
opinion as if fully set forth herein.

CONCLUSION
The state respectfully requests that this Court affirm the district court's summary
dismissal of Valadez-Pacheco's petition for post-conviction relief.
DATED this 18th day of September, 2013.

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 18th day of September, 2013, I caused two true
and correct copies of the foregoing BRIEF OF RESPONDENT to be placed in the
United States mail, postage prepaid, addressed to:
ROBYN FYFFE
NEVIN, BENJAMIN, McKAY & BARTLETT
P.O. BOX 2772
BOISE, ID 83701

JCM/pm
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IN nm DISTRICT COURT OF nm FOURm JUDICIAL DISTRICT OF

2012 SEP 18 AM 8: I+ 1

nm STATE OF IDAHO, IN AND FOR nm COUNTY OF ELMORjARB AR A s TEELE
CLERK OF THE C URT
DEPUTY

Case No. CV-PC-2011-1044
vs.

MEMORANDUM DECISION AND ORDER
GRANfING RESPONDENT'S MOTION
FOR SUMMARY DISMISSAL

STATE OF IDAHO,

It

ndent.

Appearances:

John Kormsnik for Petitioner in person, Petitioner telephonically
Kristina Schindele for Respondent
This matter came before the Court on August 20, 2012 for a hearing on the Respondent's

Motion for Summary Disposition on the Petitioner's petition and amended petition for postconviction relief.
The Petitioner, pro se, filed a Verified Petition for Post-Conviction Relief on September
9, 2011 with an affidavit of the Petitioner. Counsel was appointed and the Petitioner, with

assistance of appointed counsel, filed an Amended Petition for Post-COnviction Relief with
exhibits on May 21, 2012. The claims in the amended petition were in addition to the claims in
the pro se petition. The Respondent filed an answer to the petition and the amended petition on
June 21, 2012. The Respondent then filed a Motion for Summary Disposition and Memorandum
in Support on July 26, 2012. The Petitioner filed an objection to the Respondent's motion on

August 10, 2012. The Respondent filed its reply on August 17, 2012.
BACKGROUND

The Petitioner was charged with f:Obbery and first degree kidnapping in Elmore County
Case No. CR-2009-742 and trafficking in methamphetamine or amphetamine in Elmore County

Case No. CR-2009-770. 1 A co-defendant, German Guadiana, was also charaed with robbery and
1 Verified Petition

for Post Conviction Relic( ft 10-12.
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second.degree kidnappiq_mBlmom ~.CasctNo. Clt'.-2009.:74l andtraffickhig in
met:bampbetamfne or amphetamine in Elmore County Case No. CR-2009-769. Mr. Guadiana
was found guilty after jury trial on the robbery and kidnapping charges on September 10, 2009.
.

.

The State dismfssed the 1rafficldng charge, against Mr. Guacfiana on September 24, 2009.
About a wed: after Klf. <J.ii3lani•, ifa1 eiitec( the Petitioner pied guilty to

an amended

infbrmari«m alleging second degiee kidnappin&, a &loD.¥, pursuam to Idaho Code § l &-4501, 4503 and ;.2()4'"on September 18, 2009 and was sentenced on December 21, 2009:"· In exchange
for his guilty plea to the second degree kidnapping charge. the robbery charge and the trafficking

case against the.Petitioner were dismissed under the teans of an Idaho Criminal Rule 11 plea
agreement? At the sentencing on December 2f, 2009: the court imposed a sentence of seven and
.
..
~half years determinate followed by twelve and one-half years indeterminate, for an
·~

aggregate term of twenty years.

The Petitioner filed a motion for reduction of sentence pursuant to Idaho Criminal Rule
35 which was denied. Petitioner then filed an appeal from his underlying sentence and
conviction but then Petitioner moved to dismiss bis appeal. State v. Valadez-Pacheco, Idaho
Supreme Court Docket 37716. The Idaho Supreme Court issued its Remittitur on April 28,
2011.

The Petitioner, pro stt; filed a Verified Petition for Post-Conviction Relief on September

9, 2011 with an affidavit of the Petitioner, within one year of the Idaho Supreme Court's decision
on the direct appeal (hereinafter "Petition"). The original petition alleged two causes of action:
(1) counsel' S "jndjffe1-ent" advice W8S "substandard and deficient and that such representation

fell below the range of competence demanded of practicing attorney's {sic)" and Petitioner
would have demanded a jury trial if be had been adequately advised of the facts,3 and (2) the trial
court erred by accepting the guilty plea although the Petitioner did not admit guilt4 The factual
basis cited in the original petition supporting the first claim with supporting documents are

references to testimony and exluoits from the Guadiana trial.5
Counsel was appointed for the Petitioner and Petitioner then filed an Amended Petition
for Post-Conviction Relief with exhibits one through eleven on May 21, 2012 The amended
2 Id,

10.

Id. fl48-49.
4 /d.1 St.
'Id. fl 12-47.
3
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petition states the. claims in the. original petition are_~lih:icorpogd:ed by ~ference. In
addition to the claims in the original petition, the Amended Petition adds claims of (1) ineffective

assistance of counsel by failing to advise the Petitioner of potential immigration consequences of
the plea agreement citing Padilla v. Kentucky, a U.S. Supreme Comt decision entered three

months after the Petitioner bad been sentenced in die Elmore County case, (2) liieifective
ass.ista:acc ofcn1msel at the change ofpJea and se.otencingbmngs, and (3) Petitioner's guilt)'
plea was unknowing, involuntary, and not intelligently macki
The Petitioner is a citizen of Mexico, in the United States without authority, and is

currently on an immigration "hol~ issued by the United States Depmtment of Homeland
Security.• The Petitioner had a conviction iii 2005 in Arimna for Narcotic Drug- Possession for
Sale7 and hai~ deported fro~ the United States in ~ 2005 after having previously·
been found unlfw:fully in the United States in Arizona.8 The U.S. Office of Immigration and
Customs Enforeement (ICE) issued a detainer to the Elmore County Jail on Febnlary 9, 2009

initiating a hold stating Mr. Valadez-Pacheco was being investigated to determine whether he

wu subject to removal ftom the United States and that federal regulations required the ElmoreCounty Jail to detain Mr. Valadez-Pacheco to provide adequate time for ICE to assume custody
of Mr.. Valadez-Pacheco,9 After the Petitioner~s sentencing on the Elmore County case. on
~ NovembeJ.r--1 O. 2009 Petitioner was charged by indictment in federal court with illegal re-reentry
which alleged· he had been previously removed from the United States to Mexico on or about
September 1, 2005 near Nogales, Arizona, and he had not obtained the consent of Department of
Homeland Security for reapplication for admission into the United States. 10 He entered a guilty
plea to that federal charge and was sentenced on October 21, 2010 to thirty months imprisonment
to run concm:rently with the Elmore County sentence. 11
The court had previously entered an order taking judicial notice of Exhibits 5, 6, and 11
attached to the Amended Petition. The Respondent also requested the court take judicial notice

of three documents from German Guadiana's case, CR-2009-741: the Judgment and
Commitm• the Amended Judgment and Commitment, and the verdict form and the court bas
Amended Petition, ff 6, 8.
Pet., Ex. 3, criminal bistozy.
'Id., Bx. 7.
'Id., Ex. 3, p. 95 of 110.
IG Id. fl 10 - 11. Ex. 7.
11 Id. fl 10-11, Ex. 8.
6

7 Am.
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taken judicial uoticct of these. At the. hearfn&-tbe. Petitloner requested the comt take judicial

notice of all documents filed with the Petition. Tho affidavit filed with the Petition does not
attest to the personal knowledge of the Petitioner of the documents attached to the Petition.

Therefore, the Court will only take judicial notice of the documents which are subject to Idaho
WU

from

Rule of Evidence 201 which include Ap;. 001-024 pages
the trial tmnscript of CJaman
Omufippe'a 1rlel; App. 29-32 Ruie 11 Plta.A.p,emmt; App. 33, 46 camt's order dismissing
count one; App. 44, 4,, 47 documents related to direct appeal; and APJ!, 4J;.53 transcript of the
plea hearing. The Court has considered the facts in the affidavit in this case but has not

considered the following attachments because the affidavit did not include swom or certified
copies nor state these docwneiits were made 'based upon the Petitioner•s personal knowledge as
·-- . ... ..,... ~...
...
.
required in Idaho Rule of Civil Procedure S6. Additionally, these documents contain
..

inadmismble hearsay outside the personal knowledge of the Petitioner and therefore not
admissible at hearing: App. 2S accident report in Spanish; App. 26-27. 38 parts of police
report; 12 App. 28 a handwritten statem~ but it is unclear from whom; App. ,34-36 ISP forensic

report for fingerprints; and App. 37 form written in Spanish. App. 39-43 is the Petitioner's
motion for financial assistance which is not relevant to any matters at this hearing and was not

considered for purposes of the summary djsmissal hearing. The references in the petition to
· :~App; 26 and 27 contain hearsay statements of Dave Steward allegedly made to the police. Thecourt considered them to the extent they are discussed in the analysis purpose of this opinion.
Petitioner also requested the court take judicial notice exlnmts 1 through 11 to the

Amended Petition. Exhibit 1 Rule 11 agreement (again); Exhibit 2 plea hearing transcript;
Exhibit 3 {filed under seal) presentence investigation report; Exhibit 4 sentencing hearing

transcript; Exhibit 5 Judgment and Commitment; Exlnoit 6 Remittitur (again); Exhibit 7 federal

court indictment; Exhibit 8 federal court judgment; Exhibit 9 series of eight discs containing an
audio reconling of the entire German Guadiana trial; Exhibit 10 ISP forensic report (again); and
Exhibit 11 preliminary hearing transcript. The court took judicial notice and considered all of
these exhibits except Exhibits 9 and 10. Exhibit 9 is not an official tnmscript of the Ouad!ma
trial: the reporter's transcript is the official mmscript. LC.A.R.. 27(d). For district comt
'

'

proceedings, in all cases where a party desires to place in evidence a transcript or partial

transcript of a district court proceeding, the transcript must be an official tnmscript LC.A.R.
12 Also appended to the PSI,

Am. Pet., Bx. 3.
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. __ 27(e)._An.electronic recording is not an.official transcript and cannot bc.cited.tCLor..usedin.anJ----- _

way as an official tnmscripL LC.AR. 27(d)(2). Therefore, the court will not take judicial notice
of Exlu'bit 9. Exhibit 10 is hearsay as discussed in the previous section related to the Petition.

LEGAL STANDARDS

Tho Unifonn Post-Conviction Procedure Act, I.e. §§ 19-4901 through 19-491 i, allows
individuals convJctcd and/or sentenced for a crime to petition the Court f.or i:elief iD the f.ollowmg

situations:- (1) the- sentence is in violation of the constitution; (2) the Court lacks jurisdiction; (3)
the sentence exceeds the maximum provided by law; (3) there is evidence of material fact, not

previously presented and heard, requiring vacation of the sentence in the inteJ:est of justice;. (S)
the serite:iice:liai expired; (6) the petitioner is innocent, subject to the provisions for DNA testing

-·-·- ...... ....,""',.._. _,_ . .
.
.~
in the statute;
(.7) or the sentence is subject to ~llateral attack upon any ground of alleged error.
......,..... ......
. .

·1 ,•

~

~

~

"':"

I.e. § 1M901(a).

Summary dismisul of a petition for post-conviction relief is appropriate if "the petitioner
.. , .....

~

~-,

. . ...

'

'

bas. not_~- evidence establishing a prima facie case as to each element of the claims upon

which the applicant bears the burden of proo£" Pratt v. State, 134 Idaho 581, S83, 6 P.3d 831,
833 (2000} Idaho's Supremo Court has stated that an application for post-conviction relief
·. requires more than a short and plain statement of the claim but, rather, requires verification "with
·• i-,tespeOt- ~ ~within the personal knowledge of the applicant, and affidavits; records, or other

:-: evidence supporting its allegations must be attached, or the application must state why such
supporting evidence is not included with the application." Goodwin v. State, 138 Idaho 269,
271-72, 61 P.3d 626, 628-29 (Ct. App. 2002). If the application fails to include such evidence
supporting its allegations, the application will be subject to dismis.cud. Id at 271, 61 P.3d at 629.
A Court is not required to accept the applicant's "mere conclusory allegations, unsupported by
admis.1ible evidence, or the applicant's conclusions of law" in deciding whether to grant a
motion to dismin. Id. (citing Roman v. State, 125 Idaho 644, 647, 873 P.2d 989, 901 (CtApp.
1994)); Baruth v. Gardner, 110 Idaho 156, 1S9, 716 P.2d 369,373 (Ct App. 1986). At summary

disposition of a post-conviction petition, affidavits

must

satisfy Idaho Rule of Civil Procedmo

which requires affidavits to be made upon personal knowledge settina forth facts that would be

admissible at trial. Where petitioner's affidavits are based upon hearsay rather tbau. personal
knowledge, summary disposition without an evidentiary hearing is appropriate. Ivey v. State, 123

Idaho 77~ 80-81, 844 P.2d 706, 709-10 (1992).
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.. -__'JhJTnifnm, PasL-Comiction.Pmcedum..Act..is.not_asubstitutct.fo.r.mappealfrom tho __
· _____ _
sentence or conviction. ""Any issue which could have been raised.on direct appeal. but was not,

is forfeited and may not be considered in post-conviction proceedings, Wlless it appears to the

court, on the basis of a ~ ~ showing. by aftida'rit,. deposition, or~therwise, that the

™

asserted basis for relief raises a
doubi about the fellabll1iY of tJ:ie LdGia of guilt and
could not, iA tho exm:cise of due diligence, have been presented eadier. • I.C. §.19-49010J).
· A petition for post-conviction relief is an entirely_new proceeding and hr civil in nature;
It is distinct from tho crlmina1 action which led to conviction. Stuart v. State, 136 Idaho 490,

494; 36 P.3d 1278,..1282 (2001); Peltier v. Stats, 119 Idaho 454., 456,808 P.2d:373'. 375 (1991).
Like a plaintiff in civil action, a petftloner seeking post.:convfotion 'relief must bear the burden

a

or;,~th~_iillepti~ up,~~ch- the petitloner f~ ~~~;vidl~;iieib ~ by a
preponderance of the evidence.. LC~R. S7{c); Grube v. State, 134 Idaho 24,.27, 995 P.2d 794, 797
(2000), However, the pleadings of a post-conviction petition differ from those of a civil action,

and, that "[t]he application must contain· much more than a short and plain statement of the

chw:n."' State v. Yakovlc. 145 Idaho 437~ 443, 180 P.2d 476,482 (2008) (quoting Goodwin, 138
Idaho at 271, 61 P.3d at 628);
. The applicant for post-conviction relief is required to make a prlma facie case by
~

piesenth:tg admissiblo evidence on each essemial element of his claims.; -Bug
v. -State, 131 Idaho
.
'

,

5117, S18-19, 960 P.2d 738, 739-40 (1998); LC.§ 19-4903. Facts within thcpenonal knowledge
of the applicant and the authenticity of all documents and exbl'bits included in or attached to the

application must be sworn to affirmatively as true and correct. Id; I.C. i l 94902~ The
applicant's factual showing must be based upon mdenco that would be admissible a t ~

Martinez, 125 I<hlbo at 846,875 P.2d at 941; &apeau v. State~·toi'Idab.o 612,617,651 P.2d
S46, SSl (Ct. App. 1982).
A petition for post-conviction relief claim of ineffective assistance of counsel will survive

a motion for summary dismissal if the petitioner establishes: (1) a material issue of fact exists as
to whether counsel's peri'or.manco was deficient; and (2) a material issue of fact exists as to

whether deficiency prejudiced petitioner's case. Schoger v. State. I~ Idaho -~22. 624,226 P.3d
1269, 1271 (2010) (citing ·Strickland v. Washington,

466 U.S.' 668, 687-88 (1984)).

The test for

evaluating whether a crlmina1 defendant has received the effective assistance of counsel is twopronged Related to whether counsel's perfo.rm&Dcet was deficient, the petitioner has the burden

SUMMARY DISMISSAL
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- of. proving-(1)- that. his attorney's.. representation. fell outside_ the_

wide_ range_ of

professional

norms; and (2) the petitioner was prejudiced as a result of the deficient conduct. Pratt, 134

Idaho at 584, 6 P.3d at 834. See also Goodwin, 138 Idaho at 272, 61 P.3d at 629 (citing Aragon
v. State, 114 Idaho 758, 760, 760 P.2d 1174, 1176 (1988)). This objective standard. embraces a
~ng presumption that the petitioner's counsel .;_ competent and dbf'ient {Sclwger,

148 Idaho

226 P,3'1 at 1271) and bad iwund tdal st:tategJ. Dtnd& v Sfnte. J16 ldabo 401, 406, 11s

at 624,

P.2d 1243; 1248" (Ct App. 1989). To prove that such deficiency prejudiced Petitioner's case
when the Petitioner pled guilty requires a showing of a "reasonable probability that, but for the
counsel's. errors.. ho.. or she would not have pleaded guilty and would have insisted. on g9ing to
trial."

Nevarez v. State, 145 Idaho 878,884, 187 P.3d 1259 (Ct. App. 2008). Where a defendant
>·:-"' ,,. •.

•

...

•

•

~

••

is .represented by counsel during the plea process and enters his plea upon the advice of counsel,
H

:

••

~

•

,

..

"the voluntariness of the plea depends on whether. counsel's advice was witbJn the range of

competence demanded of attomeys in criminal cases." Griffith v. State, 121 Idaho 371, 373~ 825
P.2d 94, 96 (Ct. App. 1992). The appellate courts require substantive proof of ineffective

assistance of counsel rather than mere dissatistaction with the outcome of one's trial. GUes v.

State. 125' Idaho 921, 924, 877 P.2d 365, 368 (1994). To survive a motion for summary
di'UDissal of a petition r.Jajming ineffective assistance of counsel, a petitioner must show that

· ·'material facts exist as to each of the above elements. Pratt, 134 Idaho at 583. 6 P.3d at 833.

The district court is vested with the discretion of making factual findings, and must rely
on substantial evidence in the record, although the evidence may be conflicting. Martinez, 125

Idaho at 846, &75 P.2d at 943; Holmes v. State, 104 Idaho 312, 314, 658 P.2d 983, 985 (Ct. App.
1983).. "[A]n applicant's conclusory allegations, unsubstantiated by any admissible evidence,
.

,.

,. .

..

.

need not be accepted as true.,. Roman v. State, 125 Idaho 644,647,873 P.2d 898,901 (Ct App.

1994); Drapeau. 103 Idaho at 617,651 P.2d at 551, supra. If the allegations fail to frame a
genuine issue of material fact, or fail to establish all the necessary primafacte elements of a
claim for relle( the court "may indicate to the parties its intention to dismiss the application and
the reasons for so doing." LC. § 19-4906(1,); I.C.R. 57(c); Roman, supra; Parrott v. State, 117

Idaho 272,276,274, 787. P.2d 258, 260, 262 (1990). However, if the application raises a
material issue of &ct, the district court must conduct an evidentiary hearing and make specific
findings. 1.C. § 19-4907(a); Martinez, 125 Idaho at 846, 875 P.2d at 943.
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DISCUSSION-.

A. Petition Pint Cause of Action: coun1el'1 "Indifferent" advice caused a manifest
injusdce upon the Court'• aeceptance of Petitioner's pilty plea

The crux of this allegation is that the Petitioner does not speak or understand English, 13
, that hts idtuUld) "madt5 (him] &el lib [Ms a:tfnttle) ! MSdoh.tg nodm.@"lf amt the Petition

alleges the Petitioner would not have agreed to plead guilty and would have insisted on going to
trial had counsel given him a copy of the translated police reports. discovered how the state's

two key witnesses were going to testify, and advised Mr. Valadez-Pacheco of the factual and
legal burden carried by the state. 15 The Petitioner acknowledges in the Petition that the police
reports

ffl read to him in Spaoisb.16 The Petitioner alleges counsel advised him to plead guilty

and accept die ten:ns of the negotiated Rule 11 plea agreement without doing these things. 17
Beyond those paragraphs, the Petmon refers to testimony at the Guadiana trial but does not
otherwise specify how counsel's performance was erroneous or prejudiced this Petitioner.
"[A]n applicant's conclusory allegations, unsub~aud by any admissible evidence,

need not be accepted as true." Roman v. State. 125 Idaho 644. 647. 873 P.2d 898, 901 (Ct. App.
1994); Drapeau, 103 Idaho at 617,651 P.2d at 551, supra. However, any uncontroverted
allegations of fact contained in a verified application for post-conviction relief are deemed to be
true. Roman v. State, 125 Idaho 647. Wrtbin the First Cause of Action, the Petition makes

conclusory allegations about whether the evidence at the Guadiana trial would have been
sufficient to convict Mr. Valadez..Pacheco. Yet, the evidence available before this court is that

Mr. Steward testified in Mr. Ouadiana's trial that Mr. Valadez-Pacheco was in the back seat of
the vehicle with Mr. Guadiana, 18 and Mr. Valadez-Pacheco pulled out a revolver and held it to
Mr. Steward!s sicle,19 and continued to hold it on Mr. Steward while Mr. Guadiana drove

13

Petition, 140. The court would note tho Pedtion and affidavit are literate in English, neatly typed. and signed and

swom by the Petitioner.
14 Affidavit of Petitioner (Aft'd), p. 2.
15 Petition,.
11, 49,
16 Aff. of Petitioner, p. 3. A nan-English ,-king defendant does not have a constituticmally mandated

ff

right to have

documcmts tnmsJated, partk:ularly where tho defendant clearly undm1ands the nature of tho charges and the
evidence against him. MurrllloY. Slate, 144 Idaho 449, 452-453, 163 P.2d238, 241-242 (Ct. App. 2007).
11 Pedtion,
11 Petition,

'40.

.

App. 007, p. 170.
19 /d., pp. 170-171.
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_aroUJld2!>. Law enforcement eventually stopped the vehicle in which Mr.. Guadfane, Mr... S ~ and Mr. VaJadez-Pacheco were riding and Mr. Pacheco was in the rear passenger seat of the
vehicle at that time.21 Complete transcripts of the Guadiana trial were not provided so the name

j,.

of the deputy is not included in the portion provided. However, a deputy testified that two guns
w~ found in the vehicle hic1wling a 9 miJHrofffl' handgun and a Smiffi arid Wesson revolver.a
The revolver was f011ad uademeatb. the back seat whetc Mr. Pachero bad been sitting 23

Paragraph 36 of the Petition summarized Dave Steward's testimony as "'he only saw the
Petitioner with a gun when he sat with him in the back seat of the Ford Explorer, and allegedly

pointe.d a gun to bis side."24 While the Petition states a police report contradicted that testimony
because it said the victim was in the. front seat. that statement is hearsay if offered

for the truth at

a hearing so is only considered for the limited purpose as a prior inconsistent statement which
could only be offered for im.pellCbment of Mr. Steward. It was not mentioned withitt the portions
of the transcript provided to the court at this hearing so is not considered as evidence at this
hearing. The portions of testimony provided do supply a sufficient factual basis for a plea to

second degree kidnapping.
To the extent Mr. Valadez-Pacheco makes the conclusory statement that his counsel bad
not discovered the content of the state's witnesses testimony, those witnesses had testified in Mr.
Ouadiana's trial.· At the plea hearing, Mr. Horras, the defense counsel. stated he had sufficient

time to discuss the case and all of its ramifications with his client, that he had fully discussed the
rights, defenses. and possible consequences of a guilty plea, and that he had done all he felt

should be done by way of discovery in this matter.25 Mr. Valadez-Pacheco indicated to the court
through the interpreter that he agreed with Mr. Horras's representation to the Court regarding his

conversations concerning the guilty plea.26 The Petition cites the Petitioner's response to "Are
you pleading guilty just to get it over with, even though you believe you are innocent?" which
was 'ilm, I want to plead guilty because I want to be done with the case. And if I have to go to

20 Id., App. 009, p. 178. In response to the question ofwbat was the other tndMdual doina [Mr. Valadez-Pacheco]?
Mr. Steward responded that he was doing the same thing he bad been doing wb1ch included telling Mr. Steward to
"shut up"' and jabbing him ta. tho side with tile gun.
21 Id., pp. 212. 233, 239.
22 Id., p, 211.
23 Id., pp. 211-212.
24 Verifted Peddon for Post-Coll'Yiction Relief (Petition), 136.
25 Am. Pet., Ex.2. pp. 8-9.
26 Id., p. 9.
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prison to pay.hiny crime. then so.be it. ~-But does.not incl~ the.court's question of "And-.·-· -why did you decide to plead guilty to the charge?" and answer under oath of "Becauso I feel like
rve participated in taking my- my friend. n2I Mr. Valadez-Pacheco was placed under oath and
the proceeding wu interpn,ted for both Mr. Valadez-Pacheco and the court. Although the

Petition alleges there was no statement of facts as a basis for Mr. Valadez-Pacheco's guilty
plea,29 thastatement of facts is c:lcarly in tho RC:ORt under oath during tho plea hoaring.30

Under oath, the defendant acknowledged that he was giving up his constitutional rights which
were specifically delineated by the court, including that a ,manimous jury would have to prove
each element beyond a reaUUlble doubt.. The clements of the charge were explained to the

defendant ............
and ___
the defendant acknowledged
he .understood what the state would have to prove
"..
beyond a reasonable doubt. The defendant acknowledged he undentood that by pleading guilty,
he was giving up poSS1'ble defenses and admitting to all of the elements.
COURT: Do you understand that when you plead guilty to a charge. you are
admitting that the Charge is true, and when you enter a plea of not guilty, you are
denying the charge?

PACHECO: Yes, Your Honor.
(Discussion off the record between counsel. the defendant. and the interpreter.) .•..
COURT: Do you understand that once I accept your plea of guilty it is, then, too
late to plead not guilty?
PACHECO: Yes.
COURT: After all the questions I've asked you. do you still want to plead guilty
today to this charge?
PACHECO: Yes, Your Honor.
COURT: Will you. then. tell me in your own words what you did to be guilty of
this offense?
PACHECO: I pointed a gun to David Steward.
COURT: And then did you take David Steward against his will somewhere?
21 Id.,

p, 14.
Id., p. 16.
29 Petition, 157.
30 Am. Pet.:. Ex. 2, pp. 18-22.

21
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PACHECO: All I did was point the gun at him. I - so he wouldn't move. That's
it
MR. HORRAS: Your Honor, the evidence essentially is that Mr. Valadez-

Pacheco aided and abetted German Guardiana. Mr. Steward was removed from a
residence, kept in a velilcle. flie evidence would come out ihai Mr. V8ladezPacheco held him in the vehicle so he couldn't leave the vehicle, and he was taken
around Elinore County.
COURT: Do you agree with that description of'what occurred, Mr. ValadezPacheco?
PACHECO: Yes, sir.

Id
In review of Exhibit 2 of the Amended Petition, there was a sufficient factual basis on the .

record to support the plea of guilty to aiding and abetting Mr. Guadiana in a second degree
kidnapping of Mr. Steward. The offense and the constitutional rights were adequately explained

to the defendant. The elements of second degree kidnapping read to,defendant was that the
defendant seized, confined, kidnapped or took David Steward against his will to be secretly
confined or imprisoned within the State of Idaho. 31 The Petitioner agreed under oath, with an
interpreter available to him. that he unlawfully pointed a gun at Mr. Steward to keep Mr. Steward

from moving.
The Petition's conclusory allegation that there was no statement of facts as a basis for Mr.
Valadez-Pacheco's guilty plea is simply wrong. In consideration of the evidence before the
court at this hearing, the statement of facts is clearly in the record under oath during the plea
hearing and there is no material issue of fact of whether the Petitioner received "indifferent"
advice. The record before the court shows the Petitioner was read the translated police reports
with the state's witnesses statemen~ and Mr. Horras, as well as the court, advised Mr. Valadez~

Pacheco of the factual and legal burden carried by the state. The petitioner bas not presented
evidence estahlisbing "prima facie case as to each element of this ineffective assistance claim
upon which the applicant bears the burden of proof so the Petition's First Cause of Action is
31

Am. Pet., .Ex.

z p. 18. These are the elemems as told by the judge to the defendant. L C. § 18-4501(1) actually

further explains the last element beyond beJng secretly confined or Im.prisoned with this state and incllldes •or kept
or detamed against bis wilL" So, while Petitioner's counsol seems to tblnk the conduct described by the Defendant
is evidence of some crime but not second degree kidnapping, holding the victim at gunpoint to keep him from
moving meets the statutory elements of the crime.

SUMMARY DISMISSAL
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summarilJ dismissed.
B. Petition Second Cause of Action: trial court ernd in acceptln1
Petitioner's pflty plea u it wu not taken In compUanee with the
constitutional due process standards

=
guilty plea since "Petitioner admitted to a crime, but not for the crime the court accepted bis

plea.,,32 The Petitioner alleges the court noted that after the change of plea hearing, the Petitioner
denied commiting the second degree kidnapping to the presentence investigator, and that the

court inquired about the inconsistencies at sentencing and proceeded with the sentencing after
the Petitioner responded he wanted to proceed upon the facts at the plea hearlng.33 The
Petitioner only submitted App. 048 which is fow- pages of the sentencing transcript to support
this claim. Therefore, the court has considered the full record including Exhioits 2 and 4 of the

Amended Petition..
An inteJ:preter wm present at both the plea and sentencing hearing. Mr. V aladez~Pacheco

was arraigned on an amended information and informed of the maximum punishment for second
degree kidnapping. 34 The sufficiency of the court's inquiry of the Petitioner while under oath at
the plea hearing is discussed supra. The Defendant clearly admitted twice under oath to the
judge that he held Mr. Steward at gunpoint. Additionally, he admitted he held the gun on Mr.
Steward to prevent him from moving. The Defendant's Version in the presentence invstigation
stated, "Then David got into the car. He says that I pointed at hlm with a firearm. But that is not

~ and the guns did not have my fingerprints on them.,,JS So, the court inquired at sentencing

which version the Defendant wanted to use and the Defendant acknowledged he wanted to
proceed upon the facts given under oath at the plea hearing.36
The district court is vested with the discretion of making factual finding9y and must rely
on substantial evidence in the record, although the evidence may be conflicting. Martinez, 125
Idaho at 846,875 P.2d at 943; Holmes v. State. 104 Idaho 312,314,658 P.2d 983,985 (Ct. App.

1983). "[A]n applicant's conclusory allegations, unsubstantiated by any admhm'blc evidence,

need not be accepted as true." Roman v. State, 125 Idaho 644,647, 873 P.2d 898, 901 (Ct. App.
Patmon. 153.
Id., ft S4-S7.
34 Am. Pet.. Ex. 2, PP• 6-7.
35 Am. Pet.. Ex. 3, Doftmdant's Version, pp. 4-S.
36 Am. Pet., Ex. 4.
32
33
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1994);.Drapeau. 103 Idaho at 6.17, 6S 1. P.2d at SS 1, nq,ra. Under o~ the Petitioner admitted

the elements of the crime and the court finds substantial evidence in the record that the
Defendant admitted the crime of second degree kidnapping to which he pied guilty. The
Petitioner has not met his burden of proving a factual issue remains on the Petition's Second
Cause of Action and it will be summarily dismissed.

C. Amended Peddoa Elnt Ground for Belief, ineffeeflve sulstance of counsel bf
falling to advise the Petitioner of potential Immigration consequences of the plea
agreement citing PtUIJ/la v. Kentllcky
Padilla v. Kentucky is a decision of the Supreme Court of the United States issued March
31, 2010 .•• six months Qjter the Petitioner entered his guilty plea and three months qfter the
Petitioner was sentenced.37 130 U.S. 1473, 176 L.Ed.2d 284 (2010). Padilla was a lawful
permanent resident of forty years in the United States when he entered his guilty plea to drug
distribution. The Court held in Padilla v. Kentucky that Padilla's counsel provided him false
assurance that his conviction would not result in bis removal from this county upon plea to drug
distribution which made him subject to automatic deportation pursuant to 8 U.S.C. §
1227(aX2)(BXi), the federal removal statute. Padilla's counsel is alleged to have told Padilla
"not to worry about deportation since he had· lived in this country so long." Id at 1475. The
Supreme Court held that where the deportation consequence is truly clear, as it is with the
automatic deportation

for drugs in the Padilla case, there was a duty to give correct legal ad.vice.

However, in situations where the deportation consequences of a plea are unclear, the criminal
defense attorney need do no more than advise a noncitiz.en client that pending criminal charges
may carry adverse immigration consequences. Id
Although the First Amended Petition reaches many legal conclusions about a conviction
of second degree kidnapping is a crime of moral turpitude,38 the court is not to consider matters
outside the personal knowledge of an affiant or conclusions of law. The court is to consider the
evidence presented at the hearing. The evidence before this court is that the Petitioner is a
citizen of Mexico, in the United States without authority. 39 The Petitioner had a conviction .in
2005 in Am.ona for Narcotic Drug -Possession for Sale40 and had been deported from the
The Am.ended Petition alleges in paragraph 12 that the change of plea hearing was September 17, 2010. It was
not. Aeconling to the transcript of tho plea hearing attached as Bxlu'bit 2 to the Amended Petition, the change of
hearing was September 17, 2009.
Amended Petition, ff 20-24.
··
39 Amended Petition, Tl 6, 8.
40 Am. Pet., Ex. 3, criminal history.
37

wea
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United States in September 2005 after having previously been found unlawfully in the United
States in Arizona.41 On November 10, 2009 Petitioner was charged by indictment in federal
court with illegal re-reentry which alleged be had been previously removed from the United
States to Mexico on or about September 1, 2005 near Nogales, Arl7.ona, and he bad not obtained
the consent of Department of Homeland Securlt'y for °reapplication for idmiiudon into il'ie Uni&ia
States 42 He entered a guilty plea to tllBt federal charge and was sentenced on October 21, 201 O
to thirty months imprisonment to nm concurrently with the Elmore County sentence.43 There is

no evidence before this court that the Petitioner was removed because of the second degree
kidnapping charge. The Petitioner's factual circumstances differ greatly from the Padilla case,
the case ofa forty-year lawful permanent resident. Mr. Valadez-Pacheco had already been
deported from the United States after his 2005 drug conviction (perhaps automatically, but it is

not clear from the record) and ordered not to reenter the United States without authority. In fact,
the detainer was issued when Mr. Valadez-Pacheco was found to have illegally reentered the
United States when he was arrested, not upon his conviction. 44 The Court properly advised Mr.

Valadez-Pacheco that a plea of guilty to a felony or a misdemeanor could result in his
deportation with the inability to obtain legal status in the United States.45 ~e Court or counsel
had no duty to advise the Petitioner further especially since his deportation because of his illegal

reentry is collateral to this action. United States v. Delgado-Ramos; 63S F.3d 1237 (9th Cir.
2011, discussing direct and collateral consequences in the aftennath of Padilla and how Padilla
did not circumvent the court's analysis of direct and collateral). The Petitioner has not met his
burden of showing error on the part of his counsel or the Court.
The Petitioner alleges that he would have taken this case to trial and would not have pied
guilty to a crime "which automatically rendered him insdmim'ble to the United States."46 The

evidence before this court.is that Mr. ValadezwPacheco was indicted for illegally reentering the
United States, and was not detained or deported for the second degree kidnapping, the Petitioner

has met his burden of proof for prejudice, if there was error. The Petitioner bas not shown that
his indictment and guilty plea to illegal reentry would not have occurred but for the second
/d., Bx. 7.
Id. ff 10-11, Ex. 7,
Id. fl 10-11, Ex. 8.
Id., Bx. 3, p. 9S of 110.
45 Id., Ex. 2, p. 12.
46 /d., ,124.
41
42
43
44
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. degree kidnapping.. ADJ prejudice_ toJhe. defendant wu.fromhis.2005. drug conviction and __
removal, not from this case. Therefore, this allegation is summarily dismissed.
D. Amended Petition Second Ground for Relief: ineffective assistance of counsel at
the change of plea and sentencing hearlnp and Amended Petition Third Ground

of J.l!llef; Petitioner's gulltY plea WU unlmowlmr. lnvohmtary. RI not
intelligently made became he wu factually hmoeent

The Amended Petition states the Petitioner wanted to withdraw his guilty plea at the
sentencing hearing and infonned Mr. Horras of this, but that Mr. Horras insisted the Petitioner
admit to pointing a gun at the complaining witness. 47 It also alleges that his factual innocence

led to an unknowing and involuntary plea.48 The Affidavit fµed in this case avers, "At my
change of plea hearing I told the Court I was pleading guilty because I wanted to get done with
the case. My attorney made me feel like he was doing nothing. I kept telling him I did not
commit a kidnapping ••.• I could not convince myself to say anything but that I pointed a gun at
David so he wouldn't move; even though that was not true. tt49

Like a Plaintiff in a civil action, the applicant must prove by a preponderance of the
evidence the allegations upon which the request for post-conviction relief is based. l.C. § 194907. Russell v. State, 118 Idaho 65, 67, 794 P.2d 654, 656 (Ct App. 1990), Summary

dismi~ is appro~ where the record from the criminal action or other evidence conclusively
disproves essential elements of the applicant's claims. Follinus v. State, 127 Idaho 897,908 P.2d
590 (Ct App. 1995). The district court is vested with the discretion of making factual :findings,

and must rely on substantial evidence in the record, although the evidence may be conflicting.
Martinez, 125 Idaho at 846, 87S P.2d at 943; Holmes v. State, 104 Idaho 312,314,658 P.2d 983,
985 (Ct App. 1983). Since the trial court rather than a jury will be the trier of fact in the event
of an evidentiary hearing, summary dismissal is appropriate where the evidentiary facts are not
disputed, despite the possibility of conflicting inferences to be drawn from the facts. The Court

alone will be responsible for resolving the conflict between those inferences. Yakovac v. State,

145 Idaho 437. 444, 180 P.3d 476, 483; Hayes v. State, 146 Idaho 353, 355, 195 P.2d 712, 714.
The conflicts in this allegation are caused by the Petitioner making contradictory statements
under oath. The judge in a post-ccmviction case is not constrained to draw inferences in favor of

11

47 Id.,
27-33.
48 Id., 1132-41.
49 Affidavit, pp. 2-3.
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the party opposing the motion for summary disposition but rather is free to arrive at the most
probable inferences to be drawn from uncontroverted evidentiary facts. If the record indicates
the trial court followed the requirements ofI.C.R. 1l(c), this is a prima facie showing that the
plea is voluntary and knowing. Id 146 Idaho at 35S, 195 P.2d at 714.

Mr. Valadez-Pacheco's statement in his affidavit that he had lied to the judge about
pointmg a gun at the vietim has t& be weighed against the evidenee in the feet>fd that he tool the
judge under oath twice that he pointed the gun at the victim. Although the Petitioner states in bis

affidavit that he kept telling Mr. Horras he did not commit the kidnapping, it is inconsistent with
substantial evidence in the record. The court specifically instructed Mr. Valadez-Pacheco that at
any time, if he did not understand a question asked or words used, to stop the judge, tell him, and
the judge would "be happy to rephrase."'0 Then, the defendant was placed under oath. Mr.

Valadez-Pacheco indicated on the record he understood what the state would have to prove
beyond a reasonable doubt, that he was giving up his defense to the crime, that he was admitted
the charge was true, and that he agreed with his counsel's description of aiding and abetting Mr.
GuadiaM in holding Mr. Steward in the vehicle so he could not leave. 51 Valadez-Pacheco
affirmatively told the Court that he was entering his plea freely and voluntarily.
COURT: Has anyone threatened you, or anyone close to you, to get you to plead
guilty?

PACHECO: No, Your Honor.
COURT: Has anyone offered you any rewards of any kind to make you plead
guilty, other than the sentencing recommendations which have been discussed
today in your presence?
PACHECO: No, Your Honor.
COURT: Are you pleading guilty just to get it over with, even though you
believe you are innocent?
PACHECO: Um, I want to plead guilty because I want to be done with this

case. And if I have to go to prison to pay for my crime, then so be it
Amended Petition, Exhibit 2, p. 14. The Petitioner then confirmed he was pleading guilty
because he felt "like rve participated in taking my- my friend." Id p.16. The Petitioner then
50 Id. at p. 10.
,, Id.
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-~-.~-·--------•---------·-·------··-···._~~--·-admits twice.he held a gun on-Mr. Steward as discussed above._ The...Court specifically inquired-.

into Valadez-Pacheco's voluntariness.

COURT:

Are you pleading guilty freely and voluntarily?

PACHECO:

Guilty of freely-I don't understand.

COURT:

Okay. You're pleading guilty today?

PACHECO:

Uh-huh.

COURT:

Is anyone in any way forcing you to plead guilty today?

PACHECO: No.
COURT:

So you're entering this guilty plea of your own free will?

PACHECO:

Yes, Your Honor.

COURT:

Do you believe that this plea of guilty today is in your best

interests?

PACHECO: Uh, it seems like it is.
COURT: Have you discussed the matter of pleading guilty with your attorney?
PACHECO: Yes, Your Honor.
COURT: And do you feel that you have had enough time to discuss the matter
with your attorney?
PACHECO: I've - I've spoken to him just fine, Your Honor.
COURT: Has your attorney advised you, to your satisfaction, of your rights, your
defenses, and the possible consequences to you of the guilty plea?
PACHECO: Yes, Your Honor.
COURT: Are you satisfied with the representation you've received from your
attorney?

PACHECO: Yes, Your Honor.
Id. pp.16-17. The Court then goes on in great detail to explain to the defendant his rights, what

the state would have to prove, the elements of the crime, and that he was giving up those
SUMMARY DISMISSAL
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defenses and admitting the.. truth of the crime by. his plea. The defendant- acknowledged all of- these under oath, with an interpreter, to the court. Id pp. 18-20. The Court's inquiry complied
with I.C.R. 11.

Ag~ at the sentencing hearing, the state inquired about the Defendant's assertion of

innocence in the PSI. Mr. Horras stated. "Your Honor, Mr. Valadez Pacheco wishes to maintain

ms guilty plea."

The eeurt inquired of the Petitiew, "AY right. And is dmt true, Mr. 'lalildez?!

to which the Petitioner answered, "Yes.,,n The Court later inquired, "Mr. Valadez, is there

anything that you would like to say on your own behalf?" to which the Petitioner responded,
"No.ttS3 The Petitioner was given ample opportunity to tell the court he was dissatisfied with Mr.
Horras' representation, that he was innocent, or that he did not understand the rights forfeited by
his gull~ plea. His arguments to the contrary now are contradicted by the record.
The Petitioner's conclusions that counsel's performance was so deficient as to be
equivalent to the absence of counsel under Cronic or Workman is not born out in the record and
this court will not presume prejudice. United States v. Cronic, 466 U.S. 648 (1984). Workman v.

State;,.144 Idaho S 18, 164 P.3d 798 (2007). Therefore, this court does not find through a review
of the pleadings, the affidavit, and the admissible exhibits that the Petitioner has met his burden
of proof on a prima facie case of ineffective assistance of counsel or that the Petitioner's plea
was not knowing, intelligent and voluntary and there remain no material issues of fart
Therefore, the Second and Third Causes of Action in the Amended Petition are summarily

dismissed.
CONCLUSION
Based on the reasoning set forth above, the court GRANTS the Repondent's Motion for

Summary Dismissal.
SO ORDERED AND DATED this

~

./5hiy of September, 2012.
Lyon~
Dis1rict Judge

52

53

Id, Ex. 4, p. 4.
Id, Ex. 4, p. 8.
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